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mitted, however, that the decision might have been based upon another 
line of reasoning. It may be said that upon the execution of the lease, 
the lessee received an immediate vested right in the term, with all its 
incidents, but that the time of enjoyment was postponed; and in this 
way various problems that may arise are solved by entirely eliminating 
the intervening interest. 19 Such an opinion might have been a bit of 
judicial legislation, but it is in a case of this sort that "judges do and 
must legislate". The development by the courts of the rights of a 
lessee in possession, a development largely unaided by statute, 20 would 
have justified this final step. And indeed the practical effect of the 
court's decision is much as though this step had actually been taken. 
The view suggested is also consistent with the growing commercial 
importance of a term for years, and is in harmony with the trend of 
statutory legislation which has been toward giving the tenant out of 
possession greater rights against third parties, 21 at the time when his 
right to enter accrues. But even in the absence of such statutes or 
where similar statutes have been narrowly construed 22 the lessee may 
nevertheless be given adequate protection on common law principles. 23 



Adjustment of Eights Under Workmen's Compensation Where 
Injury is Caused by Third Party. — Certain employees injured in 
the course of their employment are entitled to recovery under work- 
men's compensation acts. Where the injury is caused by the wrong 

"The result of this would be that a limitation of a term at the end of a 
prior term or estate would be identical to a similar limitation of a free- 
hold upon a prior gift or grant, v is., a vested remainder. 

"3 Bl. Coram. *200 et scq. Fox v. Corbitt (1917) 137 Tenn. 466, 194 
N. W. 88 (tenant in possession permitted to enjoin a nuisance). 

"See Cooper v. Gordon (NT. D. 1917) 164 N. W. 21; Burton v. Rohe- 
beck (1883) 30 Minn. 393, 15 N. W. 678; Alexander v. Carew (1866) 95 
Mass. 70; Webb v. Heyman (1891) 40 111. App. 335. 

a See Blatchford v. Cole (1858) 5 C. B. (n. s.) *514; Eells v. Morse 
(1913) 208 N. Y. 103, 101 N. E. 803; Chylowski v. Steinberg (1916) 193 
Mich. 547, 160 N. W. 421; Long v. Noe (1892) 49 Mo. App. 19; McCauley 
v. Hazlewood (C. C. 1894) 59 Fed. 877. 

a See Huffman v. Starks (1869) 31 Ind. 474; Mattingly's Ex'r. v. Brents 
(1913) 155 Ky. 570, 159 S. W. 1157; Some courts have permitted the 
tenant out of possession to maintain an action of ejectment against a third 
party who is wrongfullv in possession. See Johnston v. Corson Gold 
Mining Co. (C. C. 1907) 157 Fed. 145; Gardner v. Ketcltas (N. Y. 1842) 3 
Hill 330; U. S. Realty & Imp. Co. v. Roth (1908) 193 N. Y. 570, 86 N. E. 
544. But others have held that intcresse termini does not qualify the 
owner to bring ejectment. See Petroleum Co. v. Coal, Coke & Mfg. Co. 
(1890) 89 Tenn. 381, 18 S. W. 65; Scnnett v. Bucher (Pa. 1832) 3 Pen. 
& W. 392; 1 Piatt, op. cit. 23. In Gillard v. Cheshire Lines Committee 
(1884) 32 W. R. 943, the court recognized that intercssc termini was a 
right in rem by permitting a lessee who had not yet entered upon the land 
to recover damages against the third party for injury to the demised 
premises. A lessee before entry ought not of course to be able to main- 
tain trespass which depends upon actual possession, Harrison v. Black- 
burn (1864) 17 C. B. (n. s.) *678, nor an action for breach of a covenant 
for quiet enjoyment which is based on disturbance of possession. Wallis 
v. Hands [1893] 2 Ch. 75. He may, however, maintain an action in cove- 
nant against the lessor for not putting him in possession. Coe v. Clay 
(1829) 5 Bing. 440; but see Mechanics' & Traders' Fire Ins. Co. v. Scott 
(N. Y. 1859) 2 Hilt. 550. 
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of a third party the employee may also have an action against the 
tort-feasor. Most of the acts expressly provide that this cause of 
action, in case the injured employee elects to receive compensation, 
shall be transferred to the one furnishing such compensation. 1 How- 
ever, no such provision is made in the acts of some states 2 and the 
courts are called upon to determine the rights of the parties by 
applying existing legal and equitable principles. Three questions then 
arise: does the recovery under one claim bar an action upon the 
other; if not, does the employer or state fund upon payment of 
compensation become entitled to any part of the cause of action 
against the third party; or may the latter show the compensation 
received in mitigation of damages. 

It is well settled that a release of, or satisfaction from, one joint 
tort-feasor releases all. 3 However, the liability to furnish compen- 
sation clearly does not arise from tort but is imposed by statute quite 
irrespective of the employer's fault. 4 Consequently this rule does 
not apply where the liability of one party is in tort and that of the 
other is under a compensation act, and there would seem to be no 
other principle to cause the recovery under one claim to bar an 
action upon the other. 5 

The doctrine of subrogation is applied wherever one not a volun- 
teer has paid a debt owed, or indemnified one for a wrong caused, 
by another. 8 Thus an insurer against fire, 7 maritime loss, 8 or 
employers' liability 9 who has indemnified the insured, or a carrier 
who has been forced to pay for goods lost in transit, 10 will be sub- 
rogated to whatever rights the insured or owner has against a third 
party responsible for the loss. Where, however, the amount paid to 

'By some statutes the employer may retain the entire amount recovered 
from the tort-feasor. Laws New York, 1916, c. 622, § 29. By other stat- 
utes the amount in excess of the compensation furnished must be returned 
to the employee, Hurd's Rev. Stat. 111., 1915-1916, c. 48, § 152b, or the recov- 
ery against the tort-feasor may only be to the extent of the compensation. 
Acts Kentucky, 1916, c. 33, § 9; 6 Edw. VII, c. 58, § 6. 

'Arizona, New Hampshire, Ohio, Texas, West Virginia, and, before 
amendment in 1913, see Newark Paving Co. v. Klotz (1914) 85 N. J. L. 
432, 91 Atl. 91, New Jersey. See Jones, Digest of Workmen's Compensa- 
tion Laws. 

"15 Columbia Law Rev. 641 ; Aldrich v. Parnell (1888) 147 Mass. 409, 
18 N. E. 170. 

*See articles by Ernst Angell, 13 Ohio Law Rep. 7, and Jerimiah Smith, 
27 Harvard Law Rev. 235. 

5 See cases cited in footnotes 16 and 25, infra. The fact that the negli- 
gence of the employer contributed with that of the third party in causing 
the injury is immaterial, since the workmen's compensation acts in im- 
posing a liability for compensation freed the employer from liability for 
torts. Mercer v. Ott (1916) 78 W. Va. 629, 89 S. E. 952. 

'Sheldon, Subrogation (2nd ed.) § 3; see Aetna Life Ins. Co. v. Mid- 
dleport (1887) 124 U. S. 534, 8 Sup. Ct. 625; Warford v. Hankins (1898) 
150 Ind. 489, 50 N. E. 468. 

'Vance, Insurance 422; Connecticut Fire Ins. Co. v. Erie Ry. (1878) 73 
N. Y. 399. 

"Sheldon, op. cit. § 221 ; Liverpool Steam Co. v. Phenix Ins. Co. (1889) 
129 U. S. 397, 9 Sup. Ct. 469. 

•Travelers Ins. Co. v. Great Lakes Engineering Co. (C. C. A. 1911) 184 
Fed. 426. 

"Hutchinson, Carriers (2nd ed.) § 427. 
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the injured party is not indemnity but a fixed sum payable upon 
the contingency of injury, as is generally held to be the case in life 11 
and accident 12 insurance, subrogation is denied. 13 It would seem 
that the principle which induces the courts to draw this distinction 
is sound, although its application to life and accident insurance has 
been questioned. 14 One required to indemnify should not be compelled 
to do more than make the injured party whole, and this result is 
reached, where he is called upon to furnish indemnity, by subrogating 
him to whatever other rights the injured party may have acquired 
because of his injury. But where a sum is to be paid upon a con- 
tingency, determined in amount without regard to the damage actually 
suffered thereby, there would seem to be little reason for taking rights 
from the injured party in order to give them to one who has done 
no more than he was obligated to do. It would seem that workmen's 
compensation is not intended to be, and is not in fact, indemnity, 
for the amount received bears little relation to the amount necessary 
to reimburse the employee for his injury. 15 It follows that the 
doctrine of subrogation, as it has been understood in the past, does 
not apply; accordingly the courts have not allowed the one who 
furnishes the compensation to be subrogated to the employee's rights 
against the third party. 16 However, as a matter of legislative policy, it 
appears unwise to allow an injured party to receive workmen's com- 
pensation, besides complete indemnity from the tort-feasor, at the 
expense, directly of his employer, and indirectly of the consumer and 
his fellow employees. 17 

Granting that the employee retains the complete beneficial interest 
in his cause of action, 18 may the tort-feasor introduce as evidence in 

U I Joyce, Insurance (2nd ed.) § 26; but see May, Insurance (3rd ed.) 
§7. 

"I Joyce, op. cit. § 27. 

"In life insurance. See Burnand v. Rodocanachi (1882) 7 App. Cas. 333, 
340-341; cf. Insurance Co. v. Brame (1877) 95 U. S. 754; but cf. Connecti- 
cut Mutual Life Ins. Co. v. New York, etc., R. R. (1856) 25 Conn. 265. 
There is an additional reason which prevents subrogation in life insurance. 
Originally all causes of action abated at the insured's death so that there 
was no cause of action to which to be subrogated. Later rights of action 
were given to personal representatives, or next of kin, which are said to be 
new and independent rights to which the insurer has no claim. Vance, 
op. cit. 428. In accident insurance. Gatzweiler v. Milwaukee Electric, 
etc., Co. (1908) 136 Wis. 34, 116 N. W. 633; Aetna Life Ins. Co. v. Parker 
(1902) 3(r Tex. Civ. App. 521. 72 S. W. 621. aff'd. 96 Texas 287, 72 S. W. 
168; Suttles v. Railway Mail Ass'n. (1913) 156 App. Div. 435, 141 N. Y. 
Supp. 1024. 

"See May, loc. cit. 

"See Lewis and Clark County v. Industrial Accident Board (Mont. 
1916) 155 Pac. 268; State v. Clausen (1911) 65 Wash. 156, 117 Pac. 1101; 
Jillson v. Ross (R. I. 1915) 94 Atl. 717; cf. 12 Illinois Law Rev. 566. 

"Interstate Tel. & Tel. Co. v. Public Service, etc., Co. (1914) 86 N. J. L. 
26, 90 Atl. 1062; Mercer v. Ott, supra; Newark Paving Co. v. Klotz, supra; 
Perlsburg v. Muller (1912) 35 N. J. L- J- 299. 

"Bradbury, Workmen's Compensation (3d ed.) 290. This is evidenced 
by the fact that the great majority of the states adopting workmen's com- 
pensation have provided for the subrogation of the employer or state fund. 
Jones, op. cit. 

"If the employer or insurance fund were subrogated it is clear that 
the tort-feasor could not plead the amount received from them in mitiga- 
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mitigation of damages the amount received by the employee under 
a workmen's compensation act? It may be stated as a general rule 
that a tort-feasor may show in mitigation of damages such benefits 
to the plaintiff for which he himself is responsible, i. e., of which 
his acts are the natural and probable cause. 19 He may not, however, 
by the weight of authority, show that the plaintiff has received 
insurance, 20 or that benefis have been conferred upon him by third 
parties, such as wages gratuitously continued by an employer, 21 
medical services or nursing given without charge or paid for by 
others, 22 but the plaintiff may recover the same amount as if the 
insurance or gratuities had not been received. The courts have 
applied the same rule where the benefits were conferred by statute 
or city ordinance at the expense of the community at large, justly 
considering the statute or ordinance and not the tort-feasor's wrong- 
ful act to be the true cause of the benefits. 23 Accordingly, in the 
recent case of Brunk v. Cleveland, etc., Ry. (Ohio 1918) 20 N. P. 
(n. s.) 360 it was held, in a suit by an injured employee, that com- 
pensation received under the Ohio Workmen's Compensation Act 
could not be introduced as evidence in mitigation of damages by 
the tort-feasor. 24 

tion of damages in a suit by the employee as the necessary incidence of the 
receipt of the compensation would be the retention of the cause of action 
against the tort-feasor to hold for the benefit of the one paying the com- 
pensation. 

10 See Wolf v. Studebaker (1870) 65 Pa. 459. 

""Bradburn v. Great Western Ry. (1874) L. R. 10 Ex. 1 ; Missouri, etc., 
Ry. v. Flood (1904) 35 Tex. Civ. App. 197, 79 S. W. 1106. 

"Williams y. St. Louis, ^c.,_Ry. (1894) 123 Mo. 573, 27 S. W. 387; Ohio, 
etc., Ry. v. Dickerson (1877) 59 Ind. 317; contra, Drinkwater v. Dinsmore 
(1880) 80 N. Y. 390; Montgomery, etc., Ry. v. Mallette (1891) 92 Ala. 
209, 9 So. 363; Goodhardt v. Pennsylvania R. R. (1896) 177 Pa. 1, 35 Atl. 
191. 

''Denver & Rio Grande R. R. v. Lorentzen (C. C. A. 1897) 79 Fed. 291 ; 
Klein v. Thompson (1869) 19 Oh. St., 569; Fort Worth, etc., Ry. v. Walker 
(1907) 48 Tex. Civ. App. 86, 106 S. W. 400; contra, Goodhardt v. Pennsyl- 
vania R. R., supra. 

*Geary v. Metropolitan Street Ry. (1902) 73 App. Div. 441, 77 N. Y. 
Supp. 54 (city fireman's pension) ; St. Louis, etc., Ry. v. Maddry (1893) 
57 Ark. 306, 21 S. W. 472 (soldier's pension) ; Illinois Central R. R. v. 
Porter (1906) 117 Tenn. 13, 94 S. W. 666 (government mail clerk's salary 
continued during period of disability) ; Nashville, etc., Ry. v. Miller (1904) 
120 Ga. 453, 47 S. E. 959 (same facts as in the preceding case). In Kansas 
City v. McDonald (1899) 60 Kan. 481, 57 Pac. 123 a statute provided for a 
tax on foreign insurance companies to furnish accident insurance for fire- 
men. A fireman was injured by the city's negligence. Held, the amount 
received under the insurance policy could not be shown by the city in 
mitigation of damages. It would seem that the insurance received by the 
fireman in this case resembled very closely in its nature and source work- 
men's compensation. 

"Accord, Merrill v. Marietta Torpedo Co. (W. Va. 1917) 92 S. E 112; 
Jacowicz v. Delaware, etc., Ry. (1915) 87 N. J. L. 273, 92 Atl. 946; Bid- 
dinger v. Steininger-Taylor Co. (Ohio 1915) 18 N. P. (n. s.) 42; Kenning 
v. Railway & Terminal Co. (Ohio 1915) 18 N. P. (n. s.) 526; see Vayto v. 
Terminal & Railway Co. (Ohio 1915) 18 N. P. (n. s.) 305. It is to be noted 
that these cases cannot be considered holdings for the denial of subro- 
gation. At common law one insured against fire could always recover from 
the tort-feasor in a suit in his own name, although the insurer had been 
subrogated to his cause of action and would be equitably entitled to the 
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The result of the cases is, therefore, that the injured party may 
recover, in the absence of any express statutory provision to the 
contrary, full indemnity from the tort-feasor and also workmen's 
compensation. As before indicated, the result would seem to be 
undesirable but one not within the province of the courts to remedy. 

proceeds. Mobile, etc., Ry. v. Jurey (1889) 111 U. S. 584, 4 Sup. Ct. 566. 
Under reformed codes stipulating- that all actions shall be brought in the 
name of the real party in interest, if the insurance company has fully in- 
demnified the insured the action against the tort-feasor must be in the com- 
pany's name Munson v. New York, etc., R. R. (1900) 32 Misc. 282, 65 
N. Y. Supp. 848. But where the insurance company has only partly indemni- 
fied the injured party, as had the employer or state fund in the cases cited 
above, the proper action is still by the injured party Kansas City, etc., Ry. 
v. Shutt (1909) 24 Okla. 96, 104 Pac. 51. 



